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Southwest Virginia Health Authority 

Minutes of Meeting 

October 12, 2016 at 3:00 p.m. 

Southwest Virginia Higher Education Center, Room 242 

Abingdon, Virginia 

 

 
I. Call to Order. 
 
Chairman Kilgore called the meeting to order at 3:00 PM.   

 
II. Roll Call. 
 
Ms. McFadden called roll. Ms. Copeland, Mr. Mosley, Dr. Cantrell, Mr. Leonard, Mr. Givens, Ms. 
O’Dell, Dr. Henry, Chairman Kilgore, Ms. Ward, Mr. Vanover, Dr. Counts, Mr. Clark, Mr. Neese 
and Ms. Brillhart were present.  She noted that sixteen individuals need to be present for a 
quorum; so, no quorum yet existed for this meeting. Ms. Murray arrived late, but still no quorum 
existed.  

 
Mr. Ron Prewitt was present by telephone. He could hear the meeting and participate.  
 
Senator Carrico, Dr. Welch, Dr. Mayhew, Mr. Morefield, Mr. Horn, Mr. Perdue, Mr. Chafin, Dr. 
Rheuban, Dr. Sarrett, Dr. Tooke-Rawlins, Dr. Wieting, Ms. Baker, Dr. Means and Mr. Mulkey were 
absent. 
 
Ms. Stephanie Wilkinson and other representatives of the FTC, as well as other guests were on 
the telephone.  
 
III. Declaration of Quorum. 
 
Chairman Kilgore declared that a quorum did not exist. The meeting was called to order by the 
Chairman. He announced that the Authority did “not have anything to vote on today, but we do 
have some discussion topics to move forward with as it relates to the Cooperative Agreement.”   

 
IV. Approval of the Minutes of the August 26, 2016 Meeting. 
 
Chairman Kilgore noted that without a quorum he would delay consideration of the minutes.  

 
V.  Discuss Cooperative Agreement Application Review Status 
 

     A.  Review of Public Comment 
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Mr. Mitchell asked if anyone had any questions or input from the public comment that came in. 
He then stated,  

 

“The Federal Trade Commission (FTC) provided their comments which were very 

significant at the very end of the public comment period and they warned us 

that they were going to need all of the time and that information was passed on 

from the Chair to the Applicants. I think everyone quickly concluded that it 

would be difficult for them (the Applicants) to respond in ten days. So, the Chair 

gave them additional days to respond. They will respond, and we will distribute 

those comments widely once they come back. 

 

The thing that I think the Authority needs to keep in mind is that the Statute is 

not entirely clear on this. But if you look at it, you could say, it is written so that 

the public will have the opportunity to comment on the Applicant’s responses to 

any public comment that comes in during the period.  There was a public 

comment period and then ten days for them (the Applicants) to respond.  

Because of the confusion over the working days versus business days, it was not 

possible to schedule the public hearing with enough time for the ten-day period 

to pass.   

 

So, my recommendation is that when you get the response from the Applicants 

to the FTC’s written comments or to any other responses, but I don’t think they 

are going to respond to any others; that the Authority widely publicize that 

response and that the public has ample opportunity to read them and the 

Chairman has even suggested that even on the 27th of October, if someone 

wants to comment in the public comment section of that meeting they can 

address the Applicants comments during the public comment section of the 

agenda.” 

 
Chairman Kilgore noted that on October 27th he could change the agenda and do public 
comment first, before they get into weighing the advantages versus the disadvantages as the 
Statute outlines the Authority to do.  He said, “So, that is probably what we will do.”  He asked 
the Board if any of the public comments raised any additional questions from the members of 
the Authority. He said he wanted to determine if he needed staff to find answers or to address 
a particular issue. That is why this was added to the agenda. 

 
Mr. Mitchell stated that when the Chairman went up to meet with the FTC, they offered to 
come down and meet with the Authority Board. This is something Mr. Mitchell said they plan to 
do.  
 
 
Chairman Kilgore explained,  
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“To the extent that we can provide them with the questions beforehand, it 

would make for a more productive meeting.  So that if anything came out of the 

public hearing or anything comes out of those comments that you want us to 

forward to them, if you will get it to Jeff or Ashley, we will compile them into a 

list and send them to the FTC.  So that when they come down that day; at least 

with respect to the questions you know now, they can be ready to address.  I 

know that they are expecting questions from the floor as well.”   

 

The Chairman asked the FTC if the Authority could question the FTC between now and the 

time the Authority meets.  

 

A representative from the FTC responded, “Yes, that would be very helpful.”   

 

Chairman Kilgore thanked the FTC. The FTC representative suggested that they want to 

make sure that they get all the information. He said that if they did, “that would be good.” 

  
 B.  Overview of Commitments – Sam Neese 
 

Mr. Neese provided an overview of some of the commitment meetings that have been held. He 
said,  

 

“At the last meeting, the Chairman recommended that working group chairs meet 

one-on-one with the Applicants. I think several have done that to express 

questions, concerns and make some suggestions for improvements.   

 

He noted that process took place with more one-on-one type meetings.  Mr. Neese stated 

that he was not in attendance at all of these meetings, but he did have the opportunity to 

meet one-on-one with the Applicants and spent a good part of the day on Monday in a 

meeting with the Applicants.  He said that the opportunity was given for people to express 

concerns, raise issues with the Applicants and suggest changes. He explained that every 

participant should expect to receive a copy of the commitments, and that there were 

significant changes brought about from suggestions in previous meetings.  Mr. Neese stated 

that he did not have an opportunity to read these proposed commitments.  He said, “This is 

in no way a final list of the commitments.” 

 
Chairman Kilgore directed members to look in the packet of information for tonight’s meeting 
at the proposed commitments. Note:  Commitments will be an attachment to the minutes. 
 
He explained,  
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"There is one version that shows what changes were made to the commitments 
in order to get the most recent commitments that you have in hand, if there are 
any questions about that.” 

 
Mr. Mitchell noted that his staff was to send this information out via email, as well as the 
compared version of changes. He explained,  
 

“The compared version software was having issues and it is not 100% complete.  
There are a few commitments where the wording was changed so significantly 
that the software is recognizing it as being deleted.  It has not.  It has, however, 
been changed so much that the software thinks that the original one is not even 
there anymore.  If you go through them, you will see that there has been pretty 
significant additional language added to all commitments.” 

 
Chairman Kilgore asked if Mr. Mitchell could hit on some of the significant changes.   
 
Mr. Mitchell said,  

 

“If you look at all of the commitments, our goal with each commitment is to look 

at what this commitment does.  For example, the first commitment would be a 

benefit in that it controls cost; so that you can flip to it easier, and that will help 

members and the public know what they are looking for.”   

 

Chairman Kilgore noted that the First Commitment states,  

 

“In order to ensure pricing is not increased as a result of the elimination of 

inpatient competition. Pricing will increase by less with the merger than if the 

merger were not to occur; this is a cost savings.” 

 
Mr. Mitchell asked the Chairman if he wished to ask the Applicants if they have any questions.  
Mr. Mitchell further stated that from his perspective trying to watch this, he thought the 
Applicants would agree that at times the staff was quite aggressive and really advocated for 
some changes. He jokingly said,  

 

“Notice the silence on that side of the room (others nodded, ‘yes.’)  Strongly 

advocating for some of the things that were critical for you all.  I know Mr. 

Mosley wanted the building commitment for Lee Regional, and that is in the 

commitments in number twenty near the end of the document.  Also, in number 

twenty is more commitments in the population health commitments that have 

really been redefined. 

 

There has been language added to the commitments that clearly are designed to 
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align with the Authority’s goals as required by the Statute.  There has been 

language added on to Research and Development that came from the Authority 

members; as well as language from the GMEC and other training programs that 

came from you all as well.  When you get this version that is in color, you will be 

able to see that very significant changes have occurred and that we are not quite 

done.” 

 

Mr. Mitchell noted he thought that the staff was getting close to being done, and Mr. Neese 

and Chairman Kilgore agreed.   

 

Chairman Kilgore said,  

 

“When you get the commitments chart, I would encourage you to reach out to 

Mr. Mitchell or Ashley, one of the Board members or staff and we can have them 

run that down.”   

 

Chairman Kilgore reminded everyone, “Please do not reply to all as that constitutes a 

meeting, and we don’t want to do that; so, the best thing to do is just reply to Jeff or 

Ashley.” 

 
Chairman Kilgore continued,  

 

“There were a series of four meetings on commitments; the last meeting we had 

was all day Columbus Day, and Mr. Neese and I attended this meeting on behalf 

of the Authority.  A lot of changes were made that day, and we were hoping that 

we had them all nailed down.”   

 

Mr. Mitchell stated that, 

 

“The other thing you may want to do, Mr. Chairman, is note that your staff have 

been pushing for a measuring tool that you all have been talking about at the 

meetings, and I think the Applicants heard loud and clear that the 50% pass/fail 

rate was not something that was totally acceptable to you all.  So, there is a 

separate document in front of you that is really one of the first drafts at trying to 

articulate how those reporting mechanisms might work and attempts to put the 

commitments in categories that might have different reactions depending upon 

whether they are met.  For example, if the commitment is to spend $100 on 

research and they only spend $90 is that a failure of that commitment or is that 

less severe than if there was a problem with the payers?” 

 
Chairman Kilgore said,  
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“Some of the issues we struggled with were: How do you prove that 

commitment is actually being work on? There was some struggling on how do 

you address certain health outcomes. That is harder to prove than ‘did they 

spend $90.’ That would be easy to prove, you just look at the receipts, but some 

of them we recognize were a little bit harder, and we changed some of the 

language as a result of some of those discussions”. 

 
Mr. Mitchell said,  

 

“There are several places that call for plans that will have to be developed, and 

you all will be engaged in this; and there is consideration to the revisions of the 

commitments and how that process might work as well.”   

  

Chairman Kilgore said,  

 

“We had a lot of discussion on the health department’s continued role, and 

when I say Health Department, I mean the State Health Department and their 

role in making sure that they are the ‘police’ for lack of a better word; the 

‘police’ of this agreement and what would be the Authority’s role moving 

forward and we felt like the Authority’s role should be more of a collaborative 

role in that we should be the one improving health; making sure that has been 

our goal.  Improving health and given the opportunity to address certain issues.  

Also, collaborating to ensure we have specialty services in certain areas and 

things of that nature.” 

 
Mr. Mitchell noted, “You will notice in Commitment  #33, the creation of a new body that is a 
combination of the Applicants and representatives of the Authority that track the process.” 
 
Chairman Kilgore noted that there would be two from the New Health System and two from 
the Health Authority.   
 
Mr. Mitchell stated there are significant changes that they all are going to have to read through.   
 
Chairman Kilgore stated,  

 

“The staff did breakdown, if you look at the proposal, a scoring mechanism, and 

they categorized it into three different groups: protection commitments, 

conduct commitments and investment commitments. Just by looking at them, 

this is where we thought the commitments should go into these areas.”   
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Mr. Mitchell stated that the scoring mechanism is on the next couple of pages and he reminded 
the board that this was just a draft.  Note:  Will attach to the minutes.   
 
Chairman Kilgore said,  

 

“This is our first run, and if you want to make changes or have suggestions that 

will improve this, please help us out in that regard.”  

 

Chairman Kilgore asked,  

 

“Are there any questions on the commitments?  It is like drinking water from a 

fire hose.  We wanted to make sure you have these commitments because we 

have two meetings coming up that are very important.  On October 26th at 3:00 

p.m. we are meeting with the FTC. And on October 27that 3:00 is our next Board 

meeting where we start weighing advantages and disadvantages.”   

 

Mr. Mitchell said that his office and his staff are always available if anyone had questions. 

He said, “if you want to jump on the phone with them, you should take the opportunity.” 
 

Chairman Kilgore said that he could not say enough about the staff. He said, 

 

“The first thing on the agenda is the approval of minutes and we are going to 

have to skip approval of minutes as we did not get them in time for approval, but 

we will have them for the October 27th Board meeting at 3:00 p.m. for approval 

and/or changes, and there is no quorum to take official action. Jeff is doing a 

great job and the way Dennis, Tom, and Dick came in and went through this 

whole process.  They are very good at what they do and very knowledgeable not 

only in healthcare, but in numbers and everything else, and they asked a lot of 

questions.”   

 
Chairman Kilgore asked the Applicants if they would like to speak.  
 
Mr. Tony Keck with Mountain States Health Alliance (MSHA) stated that they appreciated the 
effort that has occurred, and that they thought it made the commitments stronger and more 
easily measurable.  Mr. Keck said it has been a very thorough process with the meetings and 
suggested that they are available to answer any questions.  They are here to give everyone 
more information about their own thinking or they can respond through the Board’s Attorney. 

 
Mr. Todd Norris reiterated what Mr. Keck said about the substantial amount of work and 
dedication that the Authority has put into this review. He also described the very thoughtful 
way that they looked at the commitments and provided feedback.   
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“It is obvious to us that this group is committed to the future of Southwest 
Virginia and making sure that what is in the best interest of the region.  We 
appreciate all the feedback, and as Tony said, we have refined what we said, and 
our application is stronger,” he said.  

 
Chairman Kilgore stated that there was much discussion of Board representation in the new 
Board. He said that the Authority received a commitment for additional Board seats for 
Southwest Virginia of up to three additional seats.  Chairman Kilgore told Mr. Alan Levine and 
Mr. Bart Hove,  

 

“That is where we are right now.  We are at least at three.  That is better than we 

were.  We were at one, and we are now at three; so, we will keep pushing.  All in 

all, it has been a very good discussion about healthcare not only in Southwest 

Virginia, but in East Tennessee.  It has been a good discussion about how we 

improve health care and a good discussion about what we need moving forward 

and what services we need and what services we lack as in mental health, help 

with drug abuse and different areas that are currently not being covered now that 

as a result could be covered.  So, that is some of the discussions we have had.   

 

He asked, “Any other questions, comments or concerns?”   

 
Chairman Kilgore stated that the next two meetings are “THE” meetings. He explained,  

 

“They are important meetings and we need everyone there if possible because 

that is where the rubber is going to meet the road.  We are going to be going 

through the advantages and disadvantages. Also, if you have a question for the 

FTC by all means get it out sooner rather than later.  To be fair, it would be best 

if the FTC had the questions before the meeting so that they can be prepared to 

discuss at the meeting.  There are three meetings scheduled:  October 26, 2016 – 

FTC and Board meeting, October 27, 2016 – Health Authority Board Meeting to 

discuss advantages and disadvantages and November 7, 2016 – Health Authority 

Board Meeting.  The Health Authority has to act by November 9, 2016 on the 

application.  There may have to be another competition work group meeting 

prior to this meeting.”  

 

Chairman Kilgore said,  

 

“Your homework is to read over the commitments and look over public 

comments and if you have any questions, comments or concerns, let me or Jeff 

know.  If you do this, I think you will be ready for the meetings on the 26th and 

27th of October.” 
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Mr. Barry asked if the staff needed to meet with the Board on the 26th and 27th, and the answer 
was yes.  
 
Chairman Kilgore said, “The staff should plan on being there.” 
 
VI. Budget report – Dr. Henry 

 
Dr. Henry said that the bank statements had all been returned to the bank.  She explained that 
the account balance is $7,645.34 and that includes payroll and payroll taxes for staff members 
Brownlee and Massaro for the months of September.  Dr. Henry noted the Authority had,  

 

“Not yet received the payroll hours for the staff member Barry for September 

2016 so that is still pending and needs to be incorporated as well as payroll 

taxes.  Also, there is one more Higher Education room charge that needs to be 

paid.  So, I estimate that the balance will be $3,500.34. 

 
Mr. Mitchell stated that at the Chairman’s request, he contacted the Attorney General’s office 
and had a conversation with them about the fact that this process has been a lot more time 
consuming and has become a lot more expensive than was anticipated when the amount was 
put in the application. Mr. Mitchell noted that,  

 

“Per the Statute, the Authority has the ability to take donations and in some 

preliminary conversations with the Applicants, he noted that they were prepared 

to make a donation that would offset the costs that the Board has.   

 

I think we just need to get that on the record that you cannot assess another fee.  

You do not have the statutory authority to do that, but if they would like to then 

they can make a donation.  I think they have certainly seen the time and 

commitment that has been put into this and are probably going to be open to 

that.  Maybe it is appropriate you as chair to direct the Executive Committee to 

meet with them to figure out a budget of what we think we have left from the 

staff.” 

 
Chairman Kilgore agreed that there would be a meeting of the Executive Committee to discuss. 
He said, “We just need to find a time to do this maybe 20-30 minutes before one of our 
scheduled meetings. I don’t think anyone would challenge the expenses the Authority has 
incurred with the staff, meeting rooms, office rent, fed ex expenses, some travel, and those 
types of bills. I think some help is on its way,” he added.    

 
VI.  Announcements 
 
There were no announcements. 
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VII.  Next Meeting of Authority 
 
Chairman Kilgore explained that there are three meetings scheduled: October 26, 2016 – FTC and 
Board meeting; October 27, 2016 – Health Authority Board Meeting to discuss advantages and 
disadvantages; and October 17, 2016 – Health Authority Board Meeting. He explained the 
importance of having everyone there. Next, he highlighted the need to get everyone here.  He 
said, “Like church, bring someone with you for the next meeting.” He also explained that polling 
persons one at a time for working group meetings.  He explained that people could participate 
via telephone as long as everyone has the phone number, so if someone wants to call in they can.   

 
VIII.  Public Comment 
 
No public comment. 

 
IX.  Adjournment 
 
Meeting adjourned at 5:15 pm.   
 
 
______________________________________, Chairman 

 Terry Kilgore
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Attachment 
List of Commitments (New Health System) 

 
1. For all Principal Payers,* the New Health System will reduce existing commercial 

contracting to fixed rate increases by 50 percent (50%) for the first contract year 
following the first contract year after the formation of the New Health System. Fixed 
rate increases are defined as provisions in commercial contracts that specify the rate 
of increase between one year and the next which include annual inflators tied to 
external indices or contractually-specified rates of increase in reimbursement. 

 
2. For subsequent contract years, the New Health System will commit to not increase 

hospital negotiated rates by more than the hospital Consumer Price Index for the 
previous year minus 0.25%, while New Health System negotiated rates for physician 
and non-hospital outpatient services will not increase by more than the medical care 
Consumer Price Index minus 0.25%. This provision only applies to contracts with 
negotiated rates and does not apply to Medicare or other non-negotiated rates or 
adjustments set by CMS or other governmental payers. For purposes of calculating 
rate increases and comparison with the relevant Index, baseline rates for an expiring 
contract will be used to compare with newly negotiated rates for the first year of the 
relevant new contract. For comparison with the relevant Index, new contract 
provisions governing specified annual rate increases or set rates of change or formulas 
based on annual inflation indices may also be used as an alternative to calculated 
changes. Subject to the Commissioner’s approval, the foregoing commitment shall 
not apply in the event of natural disaster or other extraordinary circumstances beyond 
the New Health System’s control that result in an increase of total annual expenses 
per adjusted admission in excess of 250 basis points over the current applicable 
consumer price index. If following such approval, the New Health System and a 
Principal Payer* are unable to reach agreement on a negotiated rate, New Health 
System agrees to mediation as a process to resolve any disputes. 

 
3. The New Health System will honor prior service credit for eligibility and vesting under 

the employee benefit plans maintained by Wellmont and Mountain States and will 
provide all employees credit for accrued vacation and sick leave. 

 
4.  The New Health System will work as quickly as practicable after completion of the 

merger to address any differences in salary/pay rates and employee benefit 
structures. The New Health System will offer competitive compensation and benefits 
for its employees to support its vision of becoming one of the strongest health 
systems in the country and one of the best health system employers in the country. 

 
5. The New Health System will combine the best of both organizations’ career 

development programs in order to ensure maximum opportunity for career 
enhancement and training. 
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6. With academic partners in Virginia and Tennessee, the New Health System will 
develop and implement a 10-year plan for post graduate training of physicians, nurse 
practitioners, and physician assistants and other allied health professionals in the 
region. 

 
7. The New Health System will work closely with ETSU and other academic institutions 

in Virginia and Tennessee to develop and implement a 10-year plan for investment in 
research and growth in the research enterprise within the region. 

 
8. The New Health System will adopt a Common Clinical IT Platform as soon as 

reasonably practical after the formation of the New Health System. This fully 
integrated medical information system will allow for better coordinated care between 
patients and their doctors, hospitals, and post-acute care and outpatient services and 
facilitate the move to value-based contracting. 

 
9. The New Health System will negotiate in good faith with Principal Payers* to include 

the New Health System in health plans offered in the Geographic Service Area on 
commercially reasonable terms and rates (subject to the limitations herein). New 
Health System would agree to resolve through mediation any disputes in health plan 
contracting. 

 
10. The New Health System will not agree to be the exclusive network provider to any 

commercial, Medicare Advantage or managed Medicaid insurer. 
 

11. The New Health System will not engage in “most favored nation” pricing with any 
health plans. 

 
12. The New Health System will maintain open medical staff at all facilities, subject to the 

rules and conditions of the organized medical staff of each facility. Exceptions may be 
made for certain hospitals-based physicians, as determined by the New Health 
System’s Board of Directors. 

 
13. The New Health System will commit to not engage in exclusive contracting for 

physician services, except for hospital-based physicians, as determined by the New 
Health Systems Board of Directors. 

 
14. The New Health System will not require independent physicians to practice exclusively 

at the New Health System’s hospitals and other facilities. 
 

15. The New Health System will not take steps to prohibit independent physicians from 
participating in health plans and health networks of their choice. 

 
16. All hospitals in operation at the effective date of the merger will remain operational 

as clinical and health care institutions for at least five years. After this time, the New 
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Health System will continue to provide access to health care services in the 
community, which may include continued operation of the hospital, new services as 
defined by the New Health System, and continued investment in health care and 
preventive services based on the demonstrated need of the community. The New 
Health System may adjust scoped of services or repurpose hospital facilities. No such 
commitment currently exists to keep rural institutions open. 

 
17. The New Health System will maintain three full-service tertiary referral hospitals in 

Johnson City, Kingsport, and Bristol to ensure higher-level services are available in 
close proximity to where the population lives 

 
18. The New Health System will commit to the development of a comprehensive 

physician needs assessment and recruitment plan every three years in each 
community served by the New Health System. Both organizations know the backbone 
of a successful physician community is a thriving and diverse choice of practicing 
physicians aligned in practice groups of their own choosing and preference. The 
Parties expect the combined system to facilitate this goal by employing physicians 
primarily in underserved areas and locations where needs are not being met, and 
where independent physician groups are not interested in, or capable of, adding such 
specialties or expanding. 

 
19. The United States Government has stated that its goal is to have eighty-five percent 

(85%) of all Medicare fee-for-service payments tied to quality or value by 2016, thus 
providing incentive for improved quality and service. For all Principal Payers*, the New 
Health System will endeavor to include provisions for improved quality and other 
value-based incentives based on priorities agreed upon by each payer and the New 
Health System. 

 
20. The New Health System will participate meaningfully in a health information exchange 

open to community providers. 
 

21. The New Health System will establish annual priorities related to quality improvement 
and publicly report these quality measures in an easy to understand manner for use 
by patients, employers and insurers. 

 
22. The New Health System will collaborate with independent physician groups to 

develop a local, region-wide, clinical services network to share data, best practices 
and efforts to improve outcomes for patients and the overall health of the region. 

 
23. The New Health System will create a new capacity for residential addiction recovery 

services connected to expanded outpatient treatment services located in 
communities throughout the region. 
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24. The New Health System will develop community-based mental health resources, such 
as mobile health crisis management teams and intensive outpatient treatment and 
addiction resources for adults, children, and adolescents designed to minimize 
inpatient psychiatric admissions, incarceration and other out-of-home placements. 

 
25. The New Health System will ensure recruitment and retention of pediatric sub-

specialists in accordance with the Niswonger Children’s Hospital physician needs 
assessment. 

 
26. The New Health System will develop pediatric specialty centers and Emergency 

Rooms in Kingsport and Bristol with further deployment of pediatric telemedicine and 
rotating specialty clinics in rural hospitals to ensure quick diagnosis and treatment in 
the right setting in close proximity to patients’ homes. 

 
27. The New Health System is committed to creating a new integrated delivery system 

designed to improve community health through investment of not less than $75 
million over ten years in population health improvement. 

 
28. The New Health System is committed to investing in the improvement of community 

health for the Key Focus Areas agreed upon by the State and the New Health System 
in the Virginia State Agreement. 

 
29. The New Health System will commit to expanded quality reporting on a timely basis 

so the public can easily evaluate the performance of the New Health System as 
described more fully herein. 

 
30. The New Health System commits to spending at least $140 million over ten years 

pursuing specialty services which otherwise could not be sustainable in the region 
without the financial support. 

 
31. The New Health System will work with its academic partners in Virginia and Tennessee 

to commit not less than $85 million over 10 years to build and sustain research 
infrastructure, increase residency and training slots, create new specialty fellowship 
training opportunities, and add faculty.
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Revised New Health System Virginia Commitments 

Dated September 22, 2017 

 
General: Notwithstanding anything contained in these Commitments to the contrary, the 
Commissioner shall retain the final authority with respect to conclusions reached by the 
Commonwealth or actions to be taken by the Commonwealth. 

 
1. Combined Commitment 1 and 2 
2. Commitment: To ensure the Cooperative Agreement protects consumers from pricing 

increases that could otherwise result from the elimination of competition, a limit on 

pricing growth is applied for each year. Effective on the closing date of the merger, the 

New Health System will commit to not adjust hospital negotiated rates in managed 

care contracts by more than the Cumulative Hospital Inflation Adjustment, while New 

Health System negotiated rates for physician and non-hospital outpatient services will 

not increase by more than the Cumulative Hospital Inflation Adjustment without the 

Quality Adjustment Factor. Certain hospital, physician, ancillary and other healthcare 

services may be reimbursed on a percentage of a 

health care provider’s charge for such services. For hospital inpatient and outpatient, 
non- hospital outpatient, and physician services and any other services billed to 
payers based upon charges, the New Health System shall limit the impact of charge 
increases to the Cumulative Hospital Inflation Adjustment. This provision does apply 
to outliers for the purpose of adjusting the outlier threshold and any percentage of 
charge payment. This is a ceiling in rate adjustments; nothing herein establishes these 
adjustments as the floor on rates. 

 
This provision only applies to managed care contracts with negotiated rates and 
does not apply to Medicare or other non-negotiated rates or adjustments set by 
CMS or other governmental payers.  This limitation does not apply to: 

 
a. That portion of managed care contract payments for attaining quality targets or 

goals. 

b. Pass-through items in managed care contracts. 

c. Post-acute care providers such as skilled nursing facilities, home health 

agencies, hospices and durable medical equipment providers owned by the 

New Health System. 

d. Bundled payment items and services in which a hospital and/or the New Health 

System as applicable assumes risks for care provided by other providers (such 

as post-acute care providers like a skilled nursing facility or home health 

agency), involving a value-based payment on an episodic basis. 
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e. Items for which the hospital and/or the New Health System as applicable have 

accepted risk in the form of a capitated payment or percentage of premiums. 

f. Pharmacies owned or controlled by the New Health System. 

g. Contract pricing terms which were negotiated pre-Closing. 

 
The New Health System agrees that managed care contract structures may include 
rates being tied to a percentage of Medicare, or may establish base rates with 
annual inflators or quality incentives. The New Health System will not refuse to enter 
into any of these types of structures on the basis of the structure and will negotiate 
the rate structure in good faith. 

 

 

Below is a sample calculation showing how the rate cap/hospital inflation adjustment 
will be applied: 

 
To determine the rate cap for a payer that offers a quality component in its fee 
schedule: 

 
1. Determine the latest CMS approved Medicare Market Basket amount (currently 
2.7%) 2.    Add .25% 
3. The rate cap/Hospital Inflation Adjustment is ascertained by adding the amounts 

in #1 and #2 above: 2.7% + .25%= 2.95%. 
 

To determine the rate cap for a payer that does not offer a quality component in 
its fee schedule: 

 
1. Determine the latest CMS approved Medicare Market Basket amount (currently 
2.7%) 2.    Add .25% 

A. Add 1.25% Adjustment for absence of a quality component 

B. The rate cap/Hospital Inflation Adjustment is ascertained by adding the amounts in #1, 

#2, and #3 above: 2.7%+.25%+1.25%=4.2%. 
 

Subject to the Commissioner’s approval, the foregoing commitment shall not apply in the 
event of natural disaster or other extraordinary circumstances beyond the New Health 
System’s control that result in an increase of total annual expenses per adjusted 
admission in excess of 250 basis points over the Hospital Inflation Adjustment. If following 
such approval, the New Health System and a payer are unable to reach agreement on a 
negotiated rate or other contract terms, the New Health System agrees to mediation as a 
process to resolve any disputes. The New Health System shall timely notify the 
Commissioner of any mediation occurring pursuant to this commitment if the payer has 
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insureds (or members) in the Commonwealth of Virginia, and shall offer updates to the 
Commissioner on the progress of such mediation. The Chief Financial Officer of the New 
Health System shall certify the New Health System’s compliance with the terms of this 
combined Commitment 1 and 2 in each Annual Report. 

 
The following definitions will apply to this combined Commitment 1 and 2: 

 
“Cumulative Hospital Inflation Adjustment” - The compounded increases of the 
Hospital Inflation Adjustments from 2017 through the end of the contract year or 
Fiscal Year, as applicable. 

 
“Hospital Inflation Adjustment” or (“HIA”) – For the year being tested, the most recently 
available annual inpatient percentage of increase by Medicare, commonly referred to as 
the Market Basket and reported by CMS in the Federal Register as part of the Final Rules 
of the Inpatient Prospective Payment System, plus 0.25 percent. The HIA will not include 
the multifactor productivity adjustment, statutory adjustment, adjustments for failure to 
be a meaningful electronic health record user or failure to submit quality data, or any 
other positive or negative adjustments required by law or regulation. Effective October 
1, 2017, the Market Basket is 2.70 percent. HIA will also include, for payers who do not 
offer a quality component in their fee schedules or payment structures at least equal to 
the adjustment in the schedule below, an additional payment (“Quality Adjustment 
Factor”). If a payer does not offer as part of its fee schedules or rate structures a 
payment for quality or pay-for-performance incentives, the HIA will be increased based 
upon the difference between the schedule below and the quality component offered by 
the payer. 

 
Contract Year Beginning Adjustment for Absence of 

Quality 2018  1.25% 
 

Timing:  Subsequent contract years. 

 
Amount: The estimated annual savings to consumers for the combined Commitment 1 
and 2 are $80 million in lower health care costs over the first ten years. 

 
Metric:  Easily verifiable. 

 
3. Commitment: In order to minimize any adverse impact on the ability of insurance 

companies to contract with the hospitals, and while this Cooperative Agreement ensures 

open access and choice for all consumers to choose any hospital in the region, it also 

remains the intent of the Cooperative Agreement that consumers and businesses enjoy a 

competitive market for insurance. As such, the New Health System will continue to 

negotiate in good faith with Principal Payers to include the New Health System in health 
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plans offered in the Geographic Service Area on commercially reasonable terms and rates 

(subject to the limitations herein). The New Health System will not unreasonably refuse 

to negotiate with potential new payer entrants to the market or with any payer as long as 

the payer has demonstrable experience, a reputation for fair-dealing and timely payment, 

and negotiates in good faith. New Health System will resolve through mediation any 

disputes as to whether this commitment applies to the proposed terms of a health plan 

contract. If a payer and the New Health System cannot agree on rates or any other 

contract terms, and mediation fails to resolve the dispute, the Commissioner may require 

the New Health System to participate in “Final Offer Arbitration” with the payer unless 

the Commissioner agrees to an alternative manner of arbitration. Costs and reasonable 

attorneys’ fees of the arbitration would be awarded to the prevailing party of the 

arbitration if “Final Offer Arbitration” or other types of arbitration are utilized. The New 

Health System shall timely notify the Commissioner of any mediation occurring pursuant 

to this commitment if the payer has insureds (or members) in the Commonwealth of 

Virginia, and shall offer to the Commissioner updates on the progress of such mediation. 

 
Timing: Immediately upon closing of the merger and then upon expiration of existing 
contracts or with contracts with any new payers coming into area, and ongoing. 

 
Amount: No cost. 

 
Metric: Complaints from payers and credible report by the New Health System.  
 

4. Commitment: In order to ensure providers in the region not affiliated with the New 

Health System may continue to operate competitively, and to ensure new provider 

entrants to the market are not disadvantaged by the New Health System, the New 

Health System will not require as a condition of entering into a contract that it shall be 

the exclusive network provider to any health plan, including any commercial, Medicare 

Advantage or managed Medicaid insurer. Nothing herein shall be construed as to 

impede the discretion of the payers in the market from designating the New Health 

System (or components thereof), as an exclusive 

network provider in all or part of the New Health System’s service area. 
 

Timing: Immediately upon closing of the merger and then upon expiration of existing 
contracts or with contracts with any new payers coming into area, and ongoing. 

 
Amount: No cost. 

 
Metric: Easily verifiable. 
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5. Commitment: In order to improve quality for patients, ensure seamless access to needed 

patient information, and to support the efforts of the local physician community to access 

needed information in order to provide high quality patient care, the New Health System 

will participate meaningfully in a regional health information exchange or a cooperative 

arrangement whereby privacy protected health information may be shared with 

community- based providers for the purpose of providing seamless patient care. In 

addition, the New Health System will participate in the Commonwealth’s ConnectVirginia 

health information exchange, in particular ConnectVirginia’s Emergency Department Care 

Coordination Program and Immunization Registry. In addition, the New Health System 

will participate in Virginia’s Prescription Monitoring Program. 

 
Timing: No later than 36 months after closing. 

 
Amount: Up to $6 million over 10 years. 

 
Metric: The New Health System shall report annually to the Commissioner on mileposts 
toward meeting this commitment. 

 
6. Commitment: In order to enhance quality and decrease the total cost of care, the New 

Health System will collaborate in good faith with independent physician groups to 

develop a local, region-wide, clinical services network to share data, best practices and 

efforts to improve outcomes for patients and to deliver such outcomes at the highest 

possible value. 

 
Timing: No later than 36 months after closing. 

 
Metric: The New Health System shall report to the Commissioner on the mileposts 
toward meeting this commitment. 

 
7. Commitment: In order to enhance quality, improve cost-efficiency and reduce 

unnecessary utilization of hospital services, for all Principal Payers, the New Health 

System will includeprovisions for improved quality and other value-based incentives 

based on the unique priorities and timelines agreed upon by each payer and the New 

Health System. The New Health System will partner with the Virginia DMAS to 

develop, pilot, or implement value-based payment programs in the region as 

appropriate, including programs allowing the New Health System to accept direct 

capitation from DMAS for the Medicaid enrollees in the Geographic Service Area. 

 
Timing: Immediately upon closing of the merger and ongoing. 
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Amount: No incremental cost. 

 
Metric: Annual report and complaints, if any, from payers. 

 
8. Commitment:  In order to enhance quality of patient care through greater transparency, 

improve utilization of hospital resources, and to ensure the population health of the 

region is consistent with goals established by the Authority, the New Health System will 

establish annual priorities related to quality improvement and publicly report these 

quality measures in an easy to understand manner for use by patients, employers and 

insurers. Such reporting shall include posting of quality measures and actual performance 

on New Health System’s website accessible to the public. The New Health System shall 

report such data timely so the public can easily evaluate the performance of the New 

Health System as compared to its competitors, and ensure consumers retain the option 

to seek services where the quality is demonstrably the highest. In addition, the New 

Health System will timely report and include on its web site its performance compared to 

the Medicare quality measures including readmission statistics. The New Health System 

will give notice to the Authority of the metrics the New Health System is prioritizing, and 

will, in good faith, include input from the Authority in establishing or modifying its 

priorities. 

 
Timing: Annually, based upon when the New Health System establishes its annual quality 
goals. 

 
Metric: Compliance with commitment as agreed upon and modified subsequently. 

 
9. Commitment: In order to prevent low income patients who are uninsured from being 

adversely impacted, the NHS shall adopt a charity care policy for the hospitals that is 

compliant with applicable law, that is more charitable than the existing policies of both 

Applicants, and that is consistent with the 501 (r) rule. The NHS shall furnish a copy of its 

policies relating to charity care to the Commissioner no later than the end of the third 

(3rd) month following the closing of the merger. Thereafter, New Health System shall 

furnish to the Commissioner a copy of any revisions to such policies immediately upon 

the effective date of such revisions. These policies shall provide for the full write-off of 

amounts owed for services by patients with incomes at or below two hundred twenty-

five percent (225%) of the federal poverty level. In addition to increasing the 100% 

discount for services at 225% of Federal Poverty Level, the NHS also agrees that for 

patients who are between 225% and 400% of the federal poverty guidelines but whose 

account balance (after all insurances have processed or uninsured discount has been 

applied) is equal to or greater than 50% of the patient’s total annual household income, 
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the maximum a patient would be expected to pay to settle an account balance would be 

15% of household income.  The New Health System shall inform the public of its charity 

care and discounting policies in accordance with all applicable laws and shall post such 

policies on its publicly accessible web site and on the separate web sites for all provider 

components that are part of the New Health System. 

 
Timing: Policy adopted within 3 months of closing, with implementation immediately 
thereafter and ongoing. 

 
Amount: Extent of additional cost is unknown but is not immaterial. 

 
Metric: Charity care costs as measured in cost of care furnished. For hospital services the 
number will be taken from the Form 990, Schedule H, Line 7a “Financial Assistance at 
Cost” (from the Community Benefit Section). New Health System’s annual report to the 
Commissioner shall also include data on the number of individuals receiving 
uncompensated care and compare that number to prior fiscal years when the New Health 
System was in operation. The cost for charity care for nonhospital services may be 
estimated using the cost to charge ratio aggregated for all nonhospital services. 

 
10. Commitment: In order to ensure low income patients are not adversely impacted due to 

pricing, uninsured or underinsured individuals who do not qualify under the charity care 

policy will receive a discount off hospital charges based on their ability to pay. This 

discount will comply with Section 501(r) of the Internal Revenue Code, and the rules and 

regulations relating to that Section governing not for-profit organizations, and payment 

provisions will be based on the specific circumstances of each individual/family. The New 

Health System will seek to connect individuals to coverage when possible. 

 
“Uninsured” patients are those with no level of insurance or third-party assistance to 
assist with meeting his/her payment obligations. “Underinsured” patients shall mean 
insured patients who receive Eligible Health Care Services that are determined to be non-
covered services." These patients will not be charged more than amounts generally billed 
(AGB) to individuals who have insurance covering such care in case of Emergency or other 
Medically Necessary Services.” AGB percentage is determined using the look-back 
method utilizing the lowest percentage for all facilities per the IRS regulatory guidelines 
set forth in 501(r). Emergency Services are defined in accordance with the definition of 
“Emergency Medical Conditions” in Section 1867 of the Social Security Act (42 U.S.C. 
1395dd). Medically Necessary Services are defined by Medicare as services of items 
reasonable and necessary for the diagnosis or treatment of illness or injury and are 
Services not included in the list of “particular services excluded from coverage” in 42 CFR 
§ 411.15). Financial assistance eligibility will be determined by a review of the Application 
for Financial Assistance, documents to support the Application for Financial Assistance 
(i.e. income verification documentation), and verification of assets. Financial assistance 
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determinations are based on National Poverty Guidelines for the applicable year. The 
New Health System shall adhere to the IRS regulatory guidelines set forth in Section 
501(r) of the Internal Revenue Code. 

 
Timing: Immediately upon closing and ongoing. 

 
Metric: Credible report. 

 

11. Commitment: In order to demonstrate the New Health System maintains the financial 

viability to fulfill its commitments of this Cooperative Agreement, and to ensure proper 

state supervision, any notices of a material default, that the New Health System, or an 

affiliate, receives under bond or other debt documents for debt in excess of $7,500,000, 

must be furnished to the Authority and the Commonwealth. 

 
Timing: Ongoing. 

Amount: No cost. 

Metric: Credible 

report. 

12. Commitment: In order to demonstrate the New Health System maintains the financial 

viability to fulfill its commitments of this Cooperative Agreement, and to ensure proper 

state supervision, If the New Health System records a liability for a Material Adverse 

Event, the New Health System will notify the Commissioner and the Authority within 30 

days of making such a determination. A “Material Adverse Event” is an event which may 

impair the ability of the New Health System to fulfill the commitments. 

 
Timing: Ongoing. 

 
Amount: No cost. 

 
Metric: Credible report and easy to determine. 

 
13. Commitment: In order to ensure employees are properly recognized for their years of 

service, and to protect the benefits they have earned over time, the New Health System 

will honor prior service credit for eligibility and vesting under the employee benefit plans 
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maintained by Wellmont and Mountain States, and will provide all employees credit for 

accrued vacation and sick leave. 

 
Timing: First year. 

 
Metric: Easily verifiable. 

 
14. Commitment: In order to ensure a uniform system of compensation, and to ensure 

competitiveness of pay for attracting and retaining employees, the New Health System 

will work as quickly as practicable after completion of the merger to invest up to $70 

million over 10 years addressing differences in salary/pay rates and employee benefit 

structures between Wellmont and Mountain States. The New Health System will offer 

competitive compensation and benefits for its employees to support its vision of 

becoming one of the strongest health systems in the country and one of the best health 

system employers in the country. 

 
Timing: By the end of the first full fiscal year upon closing of the merger. 

 

Amount: The estimated incremental investment in addressing salary/pay rate 
differences is approximately $70 million over 10 years. 

 
Metric: Credible report which shall be provided confidentially in order to preserve a 
competitive employment environment. Such report will include if there were grievances 
filed by employees with respect to pay adjustments related to the merger and how the 
grievances were addressed. 

 
15. Commitment: In order to ensure employees are treated fairly in the event there is a 

facility closure or termination of services related directly and demonstrably to the 

merger, the New Health System will provide to the Commissioner, within two (2) months 

of closing, a severance policy addressing how employees will be compensated if they are 

not retained by the New Health System or any of its subsidiaries or affiliates. This policy 

shall not affect termination of employees if the termination was for-cause or related to 

the routine operation of such facility. The severance policy shall consider several factors, 

including but not limited to, each individual’s position within his/her current organization 

and years of service. The policy will also address outplacement support to be provided to 

any such employee. Compliance with this commitment in Virginia shall be judged solely 

by the Commissioner and corrective action required for noncompliance shall be 

determined solely by the Commissioner. This provision shall not be construed to create a 

right of action for any individual employee. 
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Timing: 5 years. 

 
Amount: Severance cost is estimated to be approximately $5 million from the closing of 
the merger to the end of the first full fiscal year after the closing of the merger, 
attributable mostly to corporate level synergies. Severance cost thereafter is not easily 
calculable due to unknown variables in the market, including ongoing attrition in the 
workforce as inpatient hospital use rates continue to decline. 

 
Metric: Confidential annual report for the first five full fiscal years after the closing of the 
merger reporting on the total number of involuntary employee terminations due to 
merger- related reductions, the number of such terminations for which severance 
compensation was paid, and the aggregate cost of such severance compensation. 
Importantly, it is also recognized that there will be new employment created as the New 
Health System makes the committed investments in research, academics, new 
specialties and services and population health. The New Health System may also provide 
as part of the annual report the number of new jobs created due to such investments, 
and approximate incremental payroll costs resulting. 

 
16. Commitment: In order to invest in the advancement of employees, and to assist 

employees in achieving growth in their careers, the New Health System will combine 

the best of both 

organizations’ career development programs in order to ensure maximum opportunity for 
career enhancement and training. 

 
Timing: No later than 24 months after closing. 

 
Metric: Credible report. 

17. Commitment: In order to ensure training of physicians and allied health professionals 

meets the goals and objectives of the health system and the Authority, the New Health 

System will develop, in partnership with at least its current academic partners, a 10-year 

plan for post graduate training of physicians, nurse practitioners, and physician assistants 

and other allied health professionals in Virginia and Tennessee. The plan will include, but 

not be limited to, how it will address the Authority’s goals, how training will be deployed 

in Virginia and Tennessee based on the assessed needs, clinical capacity and availability 

of programs. Contingent on continued funding for existing programs from federal and 

state sources, the New Health System will not reduce or eliminate any medical residency 

programs or available resident positions presently operated by the Applicants at any 

Virginia facility provided, however, that such programs may be moved within Virginia, or 

substituted for residency training in Virginia in other specialties if that is in the best 

interests of the patient population in the area. Notwithstanding the foregoing, minor and 
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temporary decreases in the number of full time equivalent residents working at Virginia 

hospitals may reflect year-to-year variations in residents applying for such training, 

dropping out of such training, electing to rotate to other hospitals, or transferring to 

another residency program, and shall not be deemed to violate this agreement. 

 
Timing: 10 years. 

 
Amount: Combination of commitments 17 and 18 total $85 million. 

 
Metric: Annually, the New Health System will report to the Commissioner: the number of 
accredited resident positions for each residency program operated in Virginia and the 
number of such positions that are filled, and shall furnish copies of the relevant pages of 
the Medicare cost reports showing the number of full time equivalent residents.  An 
annual report shall also include a description of any affiliation agreements moving 
resident “slots” from one hospital to another pursuant to Medicare rules, resident 
programs moved from one hospital to another, and new programs started. No later than 
June 30, 2018, the New Health System will furnish to the Commissioner a plan for medical 
residency training programs and other health care professional training. The plan shall set 
forth the targeted number of persons to be trained by physician specialty or health care 
professional category, the location(s) of such training, the schedule for starting such 
training, and the expected gross annual expenditure relating to such training. It is 
acknowledged that the service area for the New Health System extends across state 
boundaries and patients, employees, and vendors freely cross those state lines. 
Accordingly, the Commissioner will not apply a fixed ratio to determine whether each 
year’s expenditure under commitments number 17 and 18 is appropriately shared in by 
Virginia. On the other hand, the Commissioner will review expenditures made pursuant 
to this commitment for appropriate inclusion of Virginia sites and/or demonstrable 
benefit to Virginia residents and businesses. 

 
18. Commitment: In order to help create opportunities for investment in research in 

partnership 

with Virginia’s academic institutions, the New Health System is committed to 
collaborating with the academic institutions to compete for research opportunities. The 
New Health System will work closely with current academic partners to develop and 
implement a 10-year plan for investment in research and growth in the research 
enterprise in Virginia and Tennessee service area. The plan will include, but not be 
limited to, how it will address the Authority’s goals, how research will be deployed in 
Virginia and Tennessee based on the needs and opportunities, capacity and 
competitiveness of the proposals. 

 
Timing: 10 years. 
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Amount: Combination of commitments 17 and 18 total $85 million. 

 
Metric: Report in year one and dollars spent thereafter. The New Health System will 
present a plan for research expenditures for full fiscal years two and three starting after 
the closing of the merger no later than the end of the first fiscal year after the merger.  
Thereafter, the New Health System must update its plan to address subsequent fiscal 
years no later than the end of the period for which the prior plan ends up to the end of 
the ninth full fiscal year after the closing of the merger. The annual report should include 
a description of research topics, the entities engaged in the research, the principal 
researcher(s) who is/are responsible for each project, any grant money applied for or 
expected, and the anticipated expenditures. Annual reports for full fiscal years three and 
through ten should report on the outcome of previously reported research projects 
including references to any published results. The Commissioner will review expenditures 
made pursuant to this commitment for appropriate inclusion of Virginia sites and/or 
demonstrable benefit to Virginia residents and businesses. 

 
19. Commitment: In order to enhance hospital quality, improve cost-efficiency, improve the 

utilization of hospital-related services, and to enhance opportunities in research, the New 

Health System will adopt a Common Clinical IT Platform as soon as reasonably practical 

after the formation of the New Health System.  The New Health System will make access 

to the IT Platform available on reasonable terms to all physicians in the service area. This 

fully integrated medical information system will allow for better coordinated care 

between patients and their doctors, hospitals, and post-acute care and outpatient 

services and facilitate the move to value- based contracting. Subject to confidentiality 

laws and rules, the New Health System will grant reasonable access to the data collected 

in its Common Clinical IT Platform to researchers with credible credentials who have 

entered into Business Associate Agreements for the purpose of conducting research in 

partnership with the New Health System. 

 
Timing: Implementation No later than 48 months after closing. 

 
Amount: Up to $150 million. 

 
Metric: Implementation of promised system with mileposts along the way. The mileposts 
shall be proposed by New Health System no later than three months after the closing of 
the merger or June 30, 2017, whichever is later. The New Health System will report in 
each annual report its progress toward implementing the Common Clinical IT Platform, 
and after implementation, any material enhancements or changes. The New Health 
System will also include in the annual report the researchers (by individual or by group for 
those working together) who have entered into Business Associate Agreements for 
purposes of conducting research. 
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20. Commitment: In order to preserve traditionally hospital-based services in geographical 

proximity to the communities in the Geographic Service Area served by such facilities, to 

ensure access to care, and to improve the utilization of hospital resources and 

equipment, all hospitals in operation at the effective date of the merger will remain 

operational as clinical and healthcare institutions for at least five years.  “Clinical and 

health care institutions” may include, but are not limited to acute care hospitals, 

behavioral health hospitals, rehabilitation hospitals, freestanding emergency rooms, 

surgery centers, skilled nursing facilities, assisted living centers and any combination 

thereof. Immediately from the effective date of the merger and during the life of the 

Cooperative Agreement, the New Health System will continue to provide access to health 

care services in the community, which may include continued operation of the hospital, 

new services as defined by the New Health System, and other investment in outpatient 

health care and preventive services based on the demonstrated need of the community. 

The New Health System may adjust scope of services or repurpose hospital facilities. In 

the event that the New Health System repurposes any acute care hospital, it will 

continue to provide essential services in the county where currently located. For 

purposes of this commitment, the following services are considered “essential services”: 

 

• Emergency room stabilization for patients; 

• Emergent obstetrical care; 

• Outpatient diagnostics needed to support emergency stabilization of patients; 

• Rotating clinic or telemedicine access to specialty care consultants as needed in 
the community and based on physician availability; 

• Helicopter or high acuity transport to tertiary care centers; 

• Mobile health services for preventive screenings, such as mammography, 

cardiovascular and other screenings; 

• Primary care services, including lab services; 

• Physical therapy rehabilitation services; 

• Care coordination service; 

• Access to a behavioral health network of services through a coordinated system of 

care; and 

• Community-based education, prevention and disease management services for 

prioritized programs of emphasis based on goals established in collaboration with 

the Commonwealth and the Authority. 
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If the New Health System becomes the primary health service partner of the Lee County 
Hospital Authority, the New Health System will be responsible for essential services as 
outlined above. 

 
Timing: Ongoing. 

 
Amount: The net cost varies depending on annual operating losses. The current annual 
operating losses for the predecessors of the New Health System for Virginia hospitals 
that are losing money are approximately $11 million. 

 
Metric: Each year, the operating results for the Virginia hospitals and sites furnishing 
“essential services” as defined above will be reported to the Commissioner.  The annual 
report to the Commonwealth will also outline services provided in each community by 
the hospitals or other 
sites furnishing “essential services” as specified in this commitment. 

 
21. Commitment: In order to ensure preservation of hospital facilities and tertiary 

services in geographical proximity to the communities traditionally served by those 

facilities, the New Health System will maintain, for the Virginia and Tennessee service 

areas, a minimum of the three full-service tertiary referral hospitals located in 

Johnson City, Kingsport, and Bristol, to ensure higher-level services are available in 

close proximity to where the population lives. 

 
Timing: Immediately upon closing of the merger and ongoing. 

 
Amount: Not applicable. 

 
Metric: Easily verifiable. The New Health System must report immediately to the 
Commissioner the closing of any of the above referenced three full-service tertiary referral 
hospitals and must also report any reduction in the capability of any of the three tertiary 
referrals hospitals so that they can no longer be credibly viewed as tertiary referral 
hospitals. 

 
22. Commitment: In order to ensure choice of providers for consumers and to ensure 

physicians are free to practice medicine without any adverse effect from the merger, the 

New Health System will maintain an open medical staff at all facilities, subject to the 

rules and conditions of the organized medical staff of each facility. Exceptions may be 

made for certain hospital departments or services as determined by the New Health 

System’s Board of Directors or the hospital board if the hospital board is acting as the 

ultimate fiduciary body. 
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Timing: Immediate upon closing of the merger and ongoing, subject to current 
contractual obligations. 

 
Amount: No cost. 

 
Metric: Easily verifiable. 

 
23. Commitment: In order to ensure physicians and patients maintain their choice of 

facilities, and to ensure independent physicians can maintain their independent practice 

of medicine, the New Health System will not require independent physicians to practice 

exclusively at the New Health System’s hospitals and other facilities. 

 
Timing: Immediate upon closing of the merger and ongoing. 

 
Amount: No cost. 

 
Metric: Easily verifiable. 

 
24. Commitment: The New Health System will not take steps to prohibit independent 

physicians from participating in health plans and health networks of their choice. 

Timing: Immediate upon closing of the merger and ongoing. 
 

Amount: No cost. 

 
Metric: Easily verifiable. 

 
25. Commitment: In order to enhance access to services for patients, and to ensure robust 

choices remain in the market for physicians in the various specialties needed throughout 

the region, the New Health System will (i) commit to the development of a 

comprehensive physician/physician extender needs assessment and recruitment plan 

every three years in each community served by the New Health System. The New Health 

System will consult with the Authority in development of the plan. (ii) The New Health 

System will employ physicians and physician extenders primarily in underserved areas 

and locations where needs are not being met, and where independent physician groups 

are not interested in, or capable of, adding such specialties or expanding. (iii) The New 

Health System will promote recruitment and retention of pediatric sub-specialists in 

accordance with the Niswonger Children’s Hospital physician needs assessment. 
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Timing: Every 3 years, starting within the first full fiscal year. 

 
Amount: Costs of recruitment related to implementation of the recruitment plan shall 
be part of the $140 million commitment referenced below in number 26. Expenditures 
incurred in the development of the community needs assessment and the recruitment 
plan shall not be credited toward that $140 million commitment. 

 
Metric: Credible evidence of recruitment plan, which identifies needs and priorities. The 
first community needs assessment and physician/physician extender recruitment plan 
shall be presented to the Commissioner no later than in the annual report submitted after 
the end of the first full fiscal year after closing of the merger, and thereafter at three (3) 
year intervals (or more frequently if the plan is amended). In each annual report, the New 
Health System shall report on progress toward its recruitment goals including the number 
of recruited physicians by specialty, and related data such as recruitment efforts, 
interviews conducted, and the number of offers extended. To the extent that physician 
needs identified in the plan are not met in 600 days or more (measured at the end of 
each full fiscal year), the New Health System shall include an explanation of the feasibility 
of meeting the plan for the unfilled position(s), additional steps, if any, that management 
believes are appropriate to take, and consideration of alternatives such as building 
relationships with centers of excellence to improve the availability of the missing specialty 
to patients in the region. In order to preserve competition, this annual reporting 
requirement will be treated as confidential. 

 
26. Commitment: Enhancing healthcare services: 

• In an effort to enhance treatment of substance abuse in the region, the New 

Health System will create new capacity for residential addiction recovery 

services serving the people of Southwest Virginia and Tennessee. 

• Because improved mental health services is a priority of the Authority and the 

law, the New Health System will develop community-based mental health 

resources, such as mobile health crisis management teams and intensive 

outpatient treatment and addiction resources for adults, children, and 

adolescents designed to minimize inpatient psychiatric admissions, 

incarceration and other out-of-home placements throughout the Virginia and 

Tennessee service area. 

• As part of the priority of preserving hospital services in geographical proximity 

to the communities traditionally served by the facilities, and to ensure access 

to care, the New Health System will develop pediatric specialty centers and 

Emergency Rooms in Kingsport and Bristol with further deployment of 

pediatric telemedicine and rotating specialty clinics in rural hospitals to ensure 
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quick diagnosis and treatment in the right setting in close proximity to patients’ 

homes. 

 
Timing: The plan will be developed no later than 24 months after closing and will include 
a time schedule for implementing the plan and expenditures under the plan. 

 
Amount: $140 million over 10 years including physician recruitment referenced in 
number 25 above. 

 
Metric: The New Health System will include in the annual report for the second full fiscal 
year the plan for enhancing healthcare services, and in that report and each following, 
shall include in the annual report progress in implementing the plan and expenditures 
made. 

 
27. Commitment: To enhance population health status consistent with the regional health 

goals established by the Authority and the Virginia Department of Health, the New Health 

System will invest not less than $75 million over ten years in population health 

improvement for the Geographic Service Area. Of this amount, the New Health System 

will commit to spending an amount necessary to support the creation of a new, regional 

Accountable Care Community. The New Health System will take the lead to formally 

establish this ACC within 12 months of the close of the merger, and its membership will 

include members of the New Health System, the Authority, and other local, state or 

federal agencies, payers, service providers and community groups from Virginia and 

Tennessee who wish to participate. Within 12 months after the Commissioner has 

approved the priority population health measures to be included in the Quantitative 

Measures, and after consultation with the ACC, the New Health System will submit to the 

Commissioner plans to improve the scores of the regional population on these measures. 

The submission of these plans, the process measures associated with the implementation 

of each plan, and the achievement of population health improvement for each measure, 

will be evaluated according to the index scoring methodology described in the New 

Health System’s Quantitative Measures and Scoring Mechanism. 

 
Timing: 10 years. 

 
Amount: $75 million. 

 
Metric: The New Health System will establish and track long-term outcome goals similar 
to those developed in Healthy People 2020 and consistent with the health plans of 
Virginia and Tennessee, and will be evaluated based on whether expenditures made are 
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consistent with the plan established by the collaborative between the states, including 
the Authority, and the New Health System. 

 
Discussion: The expenditures of $75 million throughout the region have the greatest 
positive impact only if those dollars are spent in a prioritized way in collaboration with 
the state health plan and the regional priorities as established by the Authority, and in 
partnership with efforts already underway through community based assets. 

 
28. Commitment: In support of the Authority’s role in promoting population health 

improvement under the Commonwealth’s Cooperative Agreement with the New 

Health System, the New Health System shall reimburse the Authority for costs 

associated with the various planning efforts cited above in an amount up to $75,000 

annually, with CPI increases each year. No 

reimbursable costs shall be paid toward compensation for any member of the Authority’s 
Board 
or Directors. 

 
Timing: Annual. 

 
Amount: Up to $75,000 annually as part of the $75 million for population health 
improvement, with annual CPI increases. 

 
Metric: Reimbursement is made or is not made. All amounts paid to the Authority 
shall be included in the annual report submitted to the Commissioner. 

 
29. Commitment: Best practice governance of the New Health System is critical to the 

success of the efforts outlined in the Cooperative Agreement. As such, the Board of 

Directors of the New Health System will operate such that each Board member must 

exercise the Duty of Care, Loyalty and Obedience to the New Health System required by 

law, and all Board members must adhere to the strict fiduciary policies established by 

the Board. It is recognized that governance of the New Health System should reflect the 

region, including both Virginia and Tennessee. As such, the New Health System makes 

the following commitments related to governance: 

(i) At closing, two members of an 11-member Board of Directors will be Virginia 

residents; 

(ii) The New Health System will ensure membership from Virginia on the 

following Board committees, with full voting privileges: Finance, Audit and 

Compliance, Quality, Community Benefit/Population Health, and Workforce; 

and 
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(iii) The New Health System will ensure than not less than 30 percent of the 

composition of the Community Benefit/Population Health committee will 

reside in Virginia (committee will be the Board committee responsible for the 

oversight of the compliance of the Cooperative Agreement). 

 
Timing: Ongoing. 

Amount: No dollar 

cost. Metric: Easily 

verifiable. 

30. Commitment: The New Health System expects that the conditions under which the 

Cooperative Agreement is granted will be set forth in an order issued by the 

Commissioner, and it is expected an annual report will be required by the Commissioner. 

Any report will be attested to by the appropriate leadership of the New Health System, 

including the Senior Executive. 

 
Timing: Annual. 

 
Amount: No material cost. 

 
Metric: Receipt of compliant report. 

 
31. Commitment: The New Health System will provide information on a quarterly basis of 

the key financial metrics and the balance sheet comparing performance to the similar 

prior year period and year to date. This information will be provided on the same 

timetable as what is publicly reported through EMMA (Electronic Municipal Market 

Access). 

 
Timing: Annual and quarterly. 

 
Amount: No material cost. 

 
Metric: Easily verified. 
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32. Commitment: The New Health System will adhere to Exhibit 12.1 setting forth 

relevant considerations and the process for closing a facility should it be necessary. 

This policy will remain in effect unless the change is agreed to by the Commissioner. 

 
Timing: If closing a facility is considered. 

 
Amount: 

 
Metric: Annual report will provide evidence of compliance with policy. 

 
33. Commitment: The New Health System shall create, together with the Southwest Virginia 

Health Authority, a Joint Task Force comprised of four members, two from the New 

Health System and two from the Southwest Virginia Health Authority.  The Task Force 

shall meet at least annually to guide the collaboration between the Authority and the 

New Health System, and to track the progress of the New Health System toward meeting 

the commitments of the Cooperative Agreement and shall report such progress to the 

Authority. The Task Force shall be chaired by a member of the Authority. The members 

appointed by the Authority may not have a conflict of interest. 

 
Timing: Immediate upon closing of the merger. 

 
Amount: No cost. 

 
Metric: Creation of a Joint Task Force. 

 

34. Commitment:  The New Health System will not engage in “most favored nation” pricing 

with 

any health plans. 
 
35. Commitment: The New Health System will not engage in exclusive contracting for 

physician services, except for certain hospital-based physicians as determined by the 
Board of Directors. 

 
36. Commitment: In order to support access to needed services and benefit Virginia 

Medicaid patients, where it offers addiction recovery services serving Virginia residents, 

the New Health System will participate in the Virginia DMAS Addiction and Recovery 

Treatment Services Program. 
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Timing:  As soon as practicable 

 
Metric: Easily verifiable 

 
37. Commitment: In order to ensure that physician leadership is the core of the Ballad 

Health clinical enterprise, the New Health System shall establish a system-wide, 

physician-led clinical council (the “Clinical Council”). 

(1) The Clinical Council shall be composed of (A) Independent Physicians, (B) 

Employed Physicians, (C) the Chief Medical Officer of the New Health System 

and (D) a Chief Nursing Officer of one of the COPA Parties. The Clinical Council 

shall include 

representatives of the New Health System’s management but the majority will be 
composed of physicians. 

(2) The Clinical Council may be supported by other clinicians, subject matter 

experts, and senior management. 

(3) The Chair of the Clinical Council shall be a physician member of the active medical 

staff(s) of one or more NHS Entities chosen by members of the Clinical Council. 

The Chair shall serve on the Quality, Service and Safety Committee of the Board of 

the New Health System and shall provide ongoing reports on the activities of the 

Clinical Council through the Quality, Service and Safety Committee of the Board. 

(4) The Clinical Council shall be responsible for establishing a common standard of 

care, credentialing standards, consistent multidisciplinary peer review when 

appropriate and quality performance standards and best practices requirements 

for the New Health System, all of which shall be documented as applicable and 

required by the Commissioner. 

(5) The Clinical Council shall also provide input to the New Health System on issues 

related to clinical integration, and shall support the goals established by the Board 

of Directors of the New Health System. 

(6) The Clinical Council shall advise the Board of Directors of the New Health System 

on target quality measures based on quality improvement priorities of the New 

Health System. 

 
Timing: Within six months after closing 

 
Amount: Minimal cost 
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Metric: Annual reporting of activities and progress 

 
38. In order to ensure that Virginia Medicaid patients will continue to be served by the 

New Health System, (a) the New Health System will continue to treat VA Medicaid 

beneficiaries in Tennessee hospitals and other NHS facilities, and (b) the New Health 

System will accept and participate in all Medicaid managed care plans such as 

Medallion Three, CCC, and Medicaid Plus. 

Timing: Immediately upon closing of the 

merger. Amount: No cost. 

Metric: Easily verifiable. 
 

39. To ensure the Cooperative Agreement addresses the measurement focus areas set 

forth in the Virginia Cooperative Agreement regulations, the New Health System 

proposes the Quantitative Measures in the attached Exhibit A, including the 

associated scoring and weighting mechanisms set forth in Exhibit A, and commits to 

fulfill the Quantitative Measures set forth in Exhibit A. The New Health System 

acknowledges that final Quantitative Measures applicable to the Cooperative 

Agreement will be developed in accordance with the provisions of the Virginia 

Cooperative Agreement regulations, 12VAC5-221-10, et seq. 

 

I. Revision of Commitments – Recommendations by the Authority to the 

Commissioner 

 
These commitments have been negotiated and drafted with the intent of them 
remaining in place for ten (10) years. Nevertheless, there may be changes in 
circumstances that arise which affect the feasibility or the meaningfulness of the 
commitments and which are not possible to foresee presently. For example,1 a major 
structural change to the federal payment system could, depending on how it is 
implemented, materially change both the needs of the region and the 
New Health System’s ability to meet those needs. Other events which may have a 
material effect include, but are not limited to, substantial and material reductions in 
federal reimbursement, repeal of Certificate of Public Need, labor shortages causing 
significant and material increases in labor expense, significant reductions in 
inpatient hospital use rates which cause a material decrease in revenue (and which 

                                                           
1 These are examples only and are not intended to be exclusive basis for amending the agreement, but simply as 
an illustration of a possible change in circumstances that may have a material impact. 
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may be demonstrated to reduce the total cost of care), or an act of God. It is the 
interest of the Commonwealth that the region’s hospitals maintain their financial 
viability, that they are of sound credit worthiness and that they are capable of 
reinvesting capital. Accordingly, if the New Health System produces evidence that 
changes in circumstances have materially affected its ability to meet the 
commitments and that its inability is not affected by deficiencies in management, 
either the Commissioner or the New Health System may petition the other to 
amend the commitments to reduce the burden or cost of the commitments to a 
level that may be more sustainable. In the event that the New Health System 
petitions the Commissioner for amendment of the Cooperative Agreement, the 
Commissioner may require the New Health System to engage an independent 
consultant to prepare a report validating that the changes in circumstances have 
adversely affected the New Health System, the extent to which this has occurred, 
and validating that the changes in circumstances are not related to the effectiveness 
of management. The cost of such an independent consultant engagement shall not 
exceed $250,000 (as adjusted by the CPI from the date of the closing of the merger). 
The amendment process should not be used to increase the overall level of burden 
or cost on the New Health System, although the parties acknowledge that 
depending on the change in circumstance, measuring the change in the level of 
burden or cost may be subject to reasonable ranges and disagreement of the impact 
within a range. If either party petitions for amending the commitments and the 
parties cannot come to agreement, the parties shall agree on a dispute resolution 
process in order to reach agreement. 

 
II. Ten-Year Review of Cooperative Agreement – Recommendations by the 

Authority to the Commissioner 

 
Before the end of calendar year 2026, the New Health System and the Commissioner shall 
review how well the formation and operation of the New Health System has served the 
overall interests of Virginians and Virginia businesses in the area. That review will 
consider all the elements set forth in Section 15.2-5384.1, Code of Virginia, and will also 
consider New Health System’s profitability. It is the opinion of the Authority that the 
citizens of the region and the Commonwealth are well-served when the health system 
generates the resources necessary to be sustainable, of good credit, and capable of 
meeting its commitments as a community-based health system in the region. It is the 
hope of the Authority that the New Health System achieves financial sustainability that 
exceeds national or regional averages. If, however, it appears negotiated payment rates 
to the New Health System have increased more rapidly than national or regional averages 
for comparable health systems, new or additional commitments may be appropriate. 
Conversely, if the New Health System is unable to attain sufficient profitability 
notwithstanding effective management, reducing the burden of the commitments would 
be appropriate. Likewise, if the New Health System is not maintaining its support of 
population health, subsidizing money-losing services, medical education, research, and 
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physician recruitment, new commitments may be appropriate. In the event that an 
extension of the existing cooperative agreement or negotiation of a new or amended 
agreement is not achieved, the Commonwealth should withdraw its support for the 
cooperative agreement. 

 
 


